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CASE NO. 17-73210

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

V.

INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL,
ORNAMENTAL, AND REINFORCING IRON WORKERS, LOCAL 229,
AFL-CIO,

Respondent.

ON APPEAL FROM NATIONAL LABOR RELATIONS BOARD CASE
NO. 365 N.L.R.B. NO. 126

MOTION FOR JUDICIAL NOTICE

David A. Rosenfeld, Bar No. 058163
WEINBERG, ROGER & ROSENFELD
A Professional Corporation
1001 Marina Village Parkway, Suite 200
Alameda, California 94501
Telephone (510) 337-1001
Fax (510) 337-1023

Attorneys for Respondent, INTERNATIONAL ASSOCIATION OF BRIDGE,
STRUCTURAL, ORNAMENTAL, AND REINFORCING IRON WORKERS,
LOCAL 229, AFL-CIO
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Respondent hereby requests this Court take judicial notice of the following
documents:

A copy of the Supplemental Memorandum for the National Labor Relations
Board, IBEW v. NLRB, 341 U.S. 694 (1951) (No. 108), 1950 U.S. S. Ct. Briefs
LEXIS 3, filed by the Board in non-opposition to the granting of the Petition for
Writ of Certiorari, attached as Exhibit A.

The brief of the National Labor Relations Board filed in the Supreme Court
In the same case, 1951 U.S. S. Ct. Briefs LEXIS 2, attached as Exhibit B.

The reasons for this request are explained below.

This case involves a question of whether pure speech, namely the request by
an agent of the Union that certain employees cease work, violates the secondary
boycott provisions of the National Labor Relations Act. In particular, what is at
issue is 29 U.S.C. § 158(b)(4)(1)(B).

The parties’ briefing focuses on IBEW v. NLRB. The Board takes the
unrelenting position that that case addressed non-picketing communication, as in
this case, the communications between the Union’s business agent and the
employees on the job. The Respondent Union takes the opposite position, that the
mere communication by the Union Business Agent with the employees did not
violate the Act and was not addressed in IBEW.

Both parties have briefed the issue of whether IBEW addressed non-
picketing communication. The Board, in its brief, relies upon dicta in the IBEW
case to argue that the Court found the statute encompassed all communication, not
just picketing. See Br. of NLRB 21-38, ECF No. 21. The Respondent Union takes
the contrary position that IBEW Local 501 addressed only picketing and not other
forms of communication that did not involve picketing or threats of picketing. See
Opening Br. of Resp’t 13-18, ECF No. 12; and Resp’t’s Reply Br. 1-12, ECF
No. 27.
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This debate has continued in the various FRAP 28(j) letters presented to the
Court because the Board, in response to every letter, relies upon dicta in IBEW.

The documents that have been called to the Court’s attention in this Request
for Judicial Notice will inform the Court of exactly what was at issue in the IBEW
case.

First, Exhibit A is a Supplemental Memorandum filed by the Board. As
reflected in that Memorandum, the Board had initially opposed the granting of
certiorari in that case. It changed its position because the Supreme Court granted
certiorari in a related case. In that Supplemental Memorandum, the Board stated
that it understood the issue in the IBEW case was only whether picketing violated
the Act. The issue was “Whether the picketing in this case constituted a secondary
boycott in violation of Section 8(b) (4) (A) of the Act.” 1950 U.S. S. Ct. Briefs
LEXIS 3, at *3. There was no reference to any other communication.

The Board then briefed the issues in Exhibit B. The Board’s statement of
Questions Presented in pertinent part reflects that it understood that the only issue

was whether picketing violated the Act:

3. Whether picketing to induce secondary pressure is an
expression of “views, argument, or opinion” protected by
Section 8(c) of the Act.

4. Whether prohibition of such picketing is an
unconstitutional abridgement of free speech.

1951 U.S. S. Ct. Briefs LEXIS 2, at *10.

The Board’s brief is then replete with references to the picketing. There is
no suggestion whatsoever in the brief that the Board thought that the statements
made by any agent of IBEW Local 501 violated the Act. It is undisputed that the
Union’s Business Agent, Patterson, told “one or both of [the carpentry] workmen

that the electrical work on the job was being done by nonunion men.” 341 U.S. at
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697. Yet the Board does not suggest in its brief that that statement itself was
unlawful.
The titles of each heading reflect the fact the only issue was picketing:

B. PICKETING TO INDUCE SECONDARY STRIKES
IS NOT THE EXPRESSION OF ‘VIEWS,
ARGUMENT, OR OPINION, FOR IT IS MORE THAN
SPEECH AND IS, IN ANY EVEN, VERBAL
FURTHERANCE OF AN UNLAWFUL OBJECTIVE.’

1951 U.S. S. Ct. Briefs LEXIS 2, at *47.

It is worth noting that under 3B, the Board took the position that picketing is
a form of “verbal furtherance of unlawful conduct.” The Board did not take the
opposite position that the statements made by the Union Business Agent were, in
themselves, violations or unlawful.

The Board also never asserted in its statement of “The Unfair Labor Practice
Facts” that the Union agent asked any union employee to cease work. It wasn’t
until the Union agent put up the picket that the two employees of the carpentry
contractor left the jobsite. Id. at *16-19. Thus, the Board, based on the facts,
could not assert that the Union induced or encouraged anyone to leave except by
the picket, which clearly had that effect. Id. at *18. There is no doubt, however,
that the statements of the Union agent prove there was a secondary objective in the
picketing.

The Board also pointed out that the Act does not apply to the individual
employees and does not outlaw their decision to leave work; it only outlaws the
secondary efforts by the Union. Id. at *59-65. This also emphasizes the relevance
of this Court’s recent Opinion in United States v. Sineneng-Smith, 910 F.3d 461
(9th Cir. 2018), because the encouragement or inducement was of an act itself that
was a federal felony. See Letter Submitted Pursuant to FRAP 28(j), Jan. 3, 2019,
ECF No. 38.
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In summary, then, the Request for Judicial Notice should be granted. These
two documents demonstrate that at the time IBEW was argued to the Supreme
Court, the NLRB took the position that the picketing was unlawful and never
suggested that any statements by the Union agent themselves violated the Act.
Moreover, the Union agent never sought to induce or encourage any employee to
cease work except when the picket was placed on the job.

Dated: January 28, 2019 Respectfully Submitted,

/s/ David A. Rosenfeld

By: David A. Rosenfeld
WEINBERG, ROGER & ROSENFELD
A Professional Corporation

Attorne%s for Respondent
INTERNATIONAL ASSOCIATION OF
BRIDGE, STRUCTURAL,
ORNAMENTAL, AND REUNFORCING
IRON WORKERS, LOCAL 229,
AFL-CIO

144454\1007546
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CERTIFICATE OF COMPLIANCE

This Motion for Judicial Notice complies with the type-volume limitations

of Federal Rules of Appellate Procedure 27(d)(1)(E), the page limitation of Ninth

Circuit Rule 27(1)(d), and the word limitation of Federal Rule of Appellate

Procedure 27(d)(2)(A). This Motion contained 984 words, excluding the portions

of the Motion exempted by the rules. This Motion has been prepared in a

proportionally spaced typeface using Microsoft Word 2010 in 14-point Times New

Roman.

Dated: January 28, 2019

By:
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Respectfully Submitted,

/s/ David A. Rosenfeld

David A. Rosenfeld
WEINBERG, ROGER & ROSENFELD
A Professional Corporation

Attorne%s for Respondent
INTERNATIONAL ASSOCIATION OF
BRIDGE, STRUCTURAL,
ORNAMENTAL, AND REUNFORCING
IRON WORKERS, LOCAL 229,
AFL-CIO
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CERTIFICATE OF SERVICE

I am a citizen of the United States and an employee in the County of
Alameda, State of California. |1 am over the age of eighteen years and not a party
to the within action; my business address is1001 Marina Village Parkway, Suite
200, Alameda, California 94501.

| hereby certify that on January 28, 2019, | electronically filed the foregoing
MOTION FOR JUDICIAL NOTICE with the United States Court of Appeals,
Ninth Circuit, by using the Court’s CM/ECF system.

| certify that all participants in the case are registered CM/ECF users and
that service will be accomplished by the Notice of Electronic Filing by the Court’s
CM/ECF system.

| certify under penalty of perjury that the above is true and correct.
Executed at Alameda, California, on January 28, 2019.

/sl Karen Kempler
Karen Kempler
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